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UNCLAS SECTION 01 OF 03 GENEVA 003338 

STATE FOR IO/SHA, DRL/MLA AND L/HRR 

E.O. 12958: N/A 
TAGS: PHUM, UNHRC-1 

SUBJECT: CAT REVIEWS UNITED KINGDOM OPERATIONS IN IRAQ AND 
AFGHANISTAN 

1. Summary: On November 17 and 18, 2004, a large and 
high-level delegation from the United Kingdom orally 
presented the Fourth Periodic Report of UK implementation of 
the Convention Against Torture and other Inhuman or Degrading 
Treatment or Punishment (the "Convention") before the ten 
member Committee Against Torture (the "Committee"). 
Although the UK report dealt almost exclusively with domestic 
implementation of the Convention within the United Kingdom 
and the Dependent Territories, a large number of the 
questions presented bv th e Committee prior to the se ssion and 
more than half of the questions of Committee members during 
the two day session addressed the t reatment of detainees by 
UK mi litary fmrhnHf ipi - l n Iraq, and Afghanistan . The way~in 
which this session unfolded suggests that the United States 
will similarly face a large number of questions on this topic 
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when it presents its own CAT report, which appears likely to 
occur in the Committee's session in November of 2005.. 

BACKGROUND 

2. In November 2003, the UK submitted in written form its 
fourth periodic report under Article 19 of the Convention on 
the implementation of the Convention both in Metropolitan 
Area of the United Kingdom (including Scotland, Wales and 
Northern Ireland) and in the UK Crown Dependencies. In May 
of 2004, pursuant to the Committee's recently-revised method 
of work, the Committee prepared and presented to the United 
Kingdom a list of forty-three questions for the UK to address 
at the November 2004 oral session. In light of the 
revelations and attendant publicity of mistreatment of 
detainees at Abu Ghraib prison, se ven of those questio ns 
d ealt with the treatment of detainees under UK custody i n 
Afghanistan and Iraq . Shortly before the November 17, 2004 
session, the UK presented to the Committee written responses 
to those questions. USG personnel interested in obtaining 
electronic versions of these answers, the UK's opening 
statement and its answers to follow-up questions may contact 
L/HRR's Juliana Bentes on the SBU e-mail system at 

Vbentesj @state. gov. 

3. On the morning of November 17, a 28-member UK delegation 
presented to the Committee an oral statement, which was 
divided into three parts. UK Department of Constitutional 
Affairs Director General Jonathan Spencer presented an 
overview of the UK's implementation of the Convention in the 
territory of the UK. Martin Howard, Director General for 
Operational Policy in the Ministry of Defense, spoke about 

^the treatment of detainees in UK military operations in 
Afghanistan and Iraq. Foreign Office Director General Audrey 
''Glover addressed implementation of the Convention in the 
Dependent Territories. This cable will focus largely on DG 
Howard's presentation and the questions it elicited from the 
Committee. Following the roughly ninety minute presentation, 
members of the Committee as ked several dozen follow-up 
question s, to which the UK responded orally and in writing at 
a follow-on November 18 afternoon Committee meeting. 

CAT APPLICATION TO AFGHANISTAN AND IRAQ OPERATIONS 

4. Although his remarks were generally directed to domestic 
implementation of the Convention, Jonathan Spencer's 
introduction stated that " (our intention from the start has 
been that our actions in (Afghanistan and Iraq) should 
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strictly be in ^accordance with international law, and i n 
p articular the Convention against Tortur e. And we strongly 
believe that we have fulfilled that intention." As 
described in para. 5 below, The UK's more detailed discussion 
on this issue in DG Howard's statements drew a distinction 
between the Convention's general prohibition on torture, 
which it said applied to UK personnel in Afghanistan and 
Iraq, and several other provisions of the Convention that are 
triggered with respect to the phrase in the Convention 
"territory under its jurisdiction". 

5. Howard began his discussions by noting that the United 
Kingdom implemented its general obligation to prohibit its 
personnel from engaging in torture through section 134 of its 
Criminal Justice Law and that this law appii»H y 0 inr 
o fficials around the world, including UK armed forc es 
o perating in Afghanistan and Iraq . While noting that the 
general prohibition on torture in English law applied to UK 
forces around the world, Howard explained that the UX-did-jiot 
c onsider Iraq or Afghanistan to be "territory under its 
j urisdiction" tor purposes of th e umuenLimi. inning ] ,, it 
was the responsibility of Iraq and Afghanistan to "take 
effective legislative, administrative, judicial or. other 
measures to prevent acts of torture in any territory" under 
their respective jurisdictions as provided in Article 2 and 
to undertake to prevent "other acts of cruel, inhuman or 
degrading treatment or punishment" as provided in Article 16. 

With respect to the non-refoulement obligation in 
Convention Article 3 ("No State Party shall expel, return, 
("refouler") or extradite a person to another State where 
there are substantial grounds for believing that he would be 
in danger of being subjected to torture"), Howard argued that 
this provision did not apply with respect to UK transfers to 
Iraqi and Afghani authorities because detainees were subject 
to the jurisdiction of those two countries, rather than being 
subject to UK jurisdiction. In contrast, Howard described 
the extensive training UK troops receive with respect to the 
prohibition against torture, noting that this training was 
"fully compliant with (Convention) Article 10". (Note: The 
text of Article 10 is not limited by the phrase "territory . 
under its jurisdiction".) 

6 . Comment . 1 
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7. Howard also described UK-operated detention facilities in 
Afghanistan and Iraq. In Iraq, he noted that, originally, 
individuals detained by British Forces were housed in a U.S. 
detention facility at Camp Bucca in Umm Qasr. In addition to 
having OK personnel present at the Camp, w (t)he treatment of 
these individuals was also covered by an MOU with the US 
which confirmed that the UK remained the detaining power and 
confirmed that those transferred were entitled to proper 
protection under the Geneva Conventions." Since December 15, 
2003, British- held internees have been housed at a UK- run 
facility at Shaibah, in Southern Iraq. According to Howard, 
the UK has worked closely with the ICRC, which has generally 
been satisfied with the treatment accorded to the detainees. 
In Afghanistan, the UK operated a small holding facility, 
which is now empty. In both countries, Howard explained that 
the UK has worked with Afghanistan and Iraq to improve prison 
facilities and to train personnel who work in those 
facilities. 

8. Howard then described the steps the UK has taken to 
investigate claims of abuse, describing the status of 17 
cases of alleged inhumane treatment or torture. Howard said 
that the UK's study of these cases indicated that there was 
no evidence of systematic abuse in UK facilities and he 
rejected a call by Physicians for Human Rights that there 
should be an independent inquiry of UK facilities and 
treatment. Howard further noted that the UK had in limited 
instances hooded prisoners as a substitute for blindfoldinqthem, but 
that it 

has not since 1972 used blindfolding as a 
part of the interrogation process. 

FOLLOW-UP QUESTIONS 

9. Following the presentation of the UK's statement, members 
of the Committee asked additional questions to which the UK 
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delegation would respond on the following afternoon. Some 
sixty percent of the questions aHHi-A^H yny ?pn rations in 
Atgnanistan and Iraq. — A_JLarge numb er of these questions 
a ttempted to draw out the UK on whetheT it considered""the C AT 
t tf apply to those operation s. Some questions were directed — ' 
to particular claims of abuse and what measures the UK had 
taken to investigate and provide redress for victims. Apart 
from military operations, other issues that received 
Committee attention included: (1) the provision of diplomatic 
assurances from countries where there is concern that a 
person removed to such country would be tortured; (2) the 
nature of various emergency legislation in the UK and the 
propriety of UK derogations from its obligations under the 
International Covenant on Civil and Political Rights and the 
European Convention on Human Rights; and (3) treatment of 
aliens detained in the UK pursuant to its immigration laws. 

THE THURSDAY SESSION 

10. Operations in Afghanistan and Iraq. In responding to 
additional questions from the Committee, the UK delegation 
reiterated the points it made in its opening presentation. 
In response to a question about the rules that mi ght apply to 
private contracto rs who are engaged by~the UK Armed Forces on 
operations abroad, Howard explained that such contracto rs 
"would be subject to the same legal fra mework as the ilk 
F orces operating in that count ry." With respect to the 
treatment accorded detainees, ^Howard noted "I can confirm 
that UK detention facilities in Iraq and Afghanistan are open 
to international inspection: the ICRC continue to have full 
and unfettered access to our facilities." In response to a 
question about whether victims of abuse in Iraq or 
Afghanistan" can receive compensation, Howard explained the 
operation of a ge neral compensation procedure that applies to 
its operations in Iraq, including claims "relating to alleged 
mistreatment." Howard stated, " (w)hen compensation claims, 
including those related to alleged mistreatment, are received 
they are considered on the basis of whether or not the UK 
Ministry of Defense has a legal liability to pay 
compensation. Where there is a proven legal liability, 
compensation is paid. . . .To date about 100 claims are being 
handled in the UK. 10 of these relate to alleged 
mistreatment and are being investigated. The remainder all 
relate to death or serious injury." 

11. UK visits to Guantanamo. In response to questions about 
UK actions regarding its nationals under detention at 
Guantanamo Bay, Howard opened his remarks by noting "the UK 
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position is clear, not only in respect of British detainees, 
but generally, that we regard the conditions under which all 
t hose detainees have been held in Guantanamo Bay as 
unacceptable, witn respect to British detainees, we have 
raised their cases with the U.S. Government on a number of 
occasions, and called for them either to be freed, to be 
tried fairly in accordance with international standards, or 
to be returned to the OK. We are in a regular dialog with 
the US to try and resolve the issue." Later in the 
presentation, Howard stated that "British officials from the 
Foreign and Commonwealth Office have very recently visited 
British detainees at Guantanamo Bay for a further welfare 
visit - this is the ninth so far." 

12. Other issues. Other highlights in the November 18 
presentation included: (1) a statement that the prohibit ion 
on torture is a peremptory norm~of~i nternational law (iTe., 
jus^conaens) / (2) a brief defense or the legality under* 
international law of the coalition invasion of Iraq; and (3) 
a brief defense. of the practice, in limited and appropriate 
cases, of seeking assurances from countries that persons 
returned to them will not be subjected to torture, in liqht 
of CAT article 3. 

OTHER MEETINGS 

13. In the margins of the UK session, L/HRR Assistant Legal 
Adviser Robert Harris met informally with the CAT Committee 
Chairman, Fernando Marino Menendez, and other Committee 
members. In these sessions, Harris explained the progress 
being made within the U.S. government to prepare the Second 
periodic report of U.S. implementation of the Convention. 
Although there was obvious frustration with the extent to 
which the U.S. report was overdue, Committee members 
expressed their appreciation for an opportunity to meet with 
a U.S. representative and with the prospect of receiving the 
U.S. report in the very near future. As a result of these 
sessions, an initiative within the Committee to hold hearing 
for the United States in the spring of 2005 was set aside, in 
favor of a more measured, stepwise procedure. Chairman 
Menendez indicated that the Committee in its May 2005 
session, following its normal procedures, will likely develop 
a series of questions for the United States and will schedule 
the U.S. oral hearing in November of 2005. 
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